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Marriage Is the Best Measure of Society’s Commitment to Child Well-being
By Lynn D. Wardle1
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I. Introduction: The Case for Marriage in the Best Interests of Children
“Protecting children is a top priority” was a headline in an American newspaper recently.2
The headline and accompanying story -- written by a member of the Minnesota state legislature
-- express a sentiment with which few would disagree. Similarly, the director of a British child
services agency recently declared: "We need to think about the child's physical safety, social
safety, emotional safety - their whole wellbeing both at home and in the school environment."3

1

Bruce C. Hafen Professor of Law, J. Reuben Clark Law School, Brigham Young University,
Provo, UT. This paper was originally presented at the International Society of Family Law
Colloquium on Parents and Children: A Comparative and International Perspective, at Notre
Dame London Center in London, England, UK, on April 15, 2016.
2

Tyler Ohmann, Opinion, Protecting children is a top priority, Morrison County [MN] Record,
Apr. 1, 2016, at http://mcrecord.com/2016/04/01/protecting-children-is-a-top-priority/ (seen 8
April 2016).
3

Sarah Jewell, Children give safety top priority, The Guardian, at http://www.theguardian.com/
everychildmatters/story/0, 1892002,00.html (seen 8 April 2016).
1

Again, the sentiment is nearly universal. In principle nearly everyone agrees that the well-being
of children should be given top priority not only in our personal lives but also, especially, in
matters of public policy and government services and programs.
However, in reality, do we –as societies, families and individuals– really give top priority
to providing for and protecting children? If so, one of the first things we would do would be to
insure that the family environment – the environment in which children spend most of their time
and in which most of their socialization and development occurs – is the most beneficial for their
most favorable and complete development. The family environment that is the most beneficial
for children is the marital family. Sadly, however, marriage and marital families seem to be
devalued today. For example, the former President of the International Society for Family Law,
Professor Patrick Parkinson, wrote in 2012: “For years, the rhetoric of progressive politics has
been that family structure does not matter and that the law should equally recognise and value all
kinds of family, not just the '’traditional'’ family consisting of a married couple with children.
Many have been dismissive of marriage as an institution.”4 He added: “Marriage is a mere
shadow of what it used to be, legally and culturally . . . . Robbed of its distinctiveness, and
detached from its cultural and religious roots, marriage as an institution is unlikely to retain its
cultural importance and vitality.”5
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That is a very sobering prediction. Truly, marriages are not perfect; all marriages and all
persons have flaws. However, as imperfect as they are, marriages overall and categorically
provide the best environment in which adult intimate relations may be nurtured, and in which
children may be born and raised. Indeed, one might say about the marital family compared to
other kinds of family forms what Churchill said about democracy compared to other forms of
government – that it “is the worst form . . . except [for] all those other forms that have been tried
from time to time.”6
The best measure of any society’s or legal system’s commitment to the well-being of its
children is its commitment to and support of the institution of marriage. That is because healthy
marriage generally provides the most secure and most promising family setting into which
children may be born and in which children can most safely and successfully be reared. No other
social relationship, institution, government agency, or program benefits children as much as
marriage does.
Where marriage access is unduly restricted, or marital stability and longevity limited, or
where marriages are severely burdened by cultural, legal and other social influences that curtail
the benefits of marriage, more children are born and/or raised outside of marriage. The children
of nonmarital relationships and children of insecure and failed marriages experience more
difficult, disadvantaged lives and life outcomes. Children deprived of the benefits of healthy,
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stable marriages disproportionately generally fall into the underclass – educationally,
economically, legally and socially.
Since marriage rates are dropping in many nations, especially in affluent western nations,
there is good reason to be concerned that the welfare of children in those countries will be
diminished and their opportunities will be impaired compared to children in those nations in
prior generations, and, ironically, compared to children in less prosperous countries in the world.
Not all adults are able or willing to make or sustain the real, full marital commitment
necessary to make a healthy, lasting marriage. Because it takes two spouses to make a marriage
work, but it only takes one spouse to end or abandon or destroy a marriage, our laws and
societies must be prepared to help, assist and protect the interests of vulnerable adults and
children in nonmarital relationships, in unstable marriages, after divorce, and after so-called
“common law divorce,” (i.e., abandonment).
So, if a society truly is committed to promoting the well-being of children, and to their
most advantageous growth and development it will be (at least) equally committed to protecting,
encouraging and promoting healthy marriage. A marriage-promoting society also will strive to
preserve, strengthen, and improve the quality of marriages. A legal system can do so by
facilitating and supporting informed, reasonable and responsible entry into marriage. That
means that society will provide reasonable preparation for marriage (such as providing basic
marriage education and training). It also means that such states will foster other organizations
(including private, charitable, religious and other non-governmental organizations) that help to
foster marriage and that teach responsible marriage practices, and that help couples to achieve
successful, healthy, happy married life.
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While the benefits of marriage for adults are obvious and many, the benefits of marriage
for children and for society may be even more profound. Indeed, it could be argued that marriage
is a social institution created first, and foremost, for the benefit of children, their parents, and
future generations of society.
II. Changing Families and Family Structures
The world is changing in many ways, and among the most profound changes are occurring in
families. Some of those family changes involve or portend very deep and powerful changes in
the environment in which children live and are raised. Changes in family composition and family
structure can produce consequences for individuals and families that last for generations. That is
because the family is the main site of and the very heart of the environment in which children
grow up, are socialized, and acquire their core beliefs, values, and living patterns.
Changes occurring in the United States may be indicative of what is happening to families in
many nations. The U.S. Census Bureau reported in 2010 that about half of all men (50 percent)
and women (54 percent) in America aged 15 and over have married only once.7 But that
represents a drop in the once-married population of four percent (men) to six percent (women) in
less than fifteen years.8 Marriage stability generally is highest among well-educated Americans. 9
While nearly 60 percent of recent marriages are first marriages for both spouses, twenty-one
percent (21%) of marriages involve both spouses who have been married at least once
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previously.10 In the period 2008-2012, two-thirds of all men age fifteen or older (66.4%) and
nearly three-fourths of all women (72.1%) were or had been married.11 The rate of multiple
marriages increases with the age of the parties until age 65, when it subsides. 12 Foreign-born
Americans are the most likely to have married only once.13
Americans who have graduated from college (bachelor’s degree) have lower risk of divorce
than those with less education.14 The unemployed and those with low incomes have the highest
percentage of never-married status, though some of that reflects their relatively young age.15 The
recent drop in percentage of men and women who have ever married reflects also the rising age
of marriage. The median age of first marriage for men fell consistently from 1890 (26.1 years) to
1960 (22.8 years), but it has risen pretty steadily since then and was 28.2 years in 2010.
Likewise, the median age of first marriage for women fell regularly from 1890 (22.0 years) to
1960 (20.3 years), but it has risen pretty steadily since then and was 26.1 years in 2010.16 Outof-wedlock births have steadily risen in America. In 2012, nearly 41% (40.7%) of all children
born in the United States of America were born out of wedlock.17 In the United Kingdom, 47.5%
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of all births in 2012 (346,595 babies) were out of wedlock, and it was predicted that “[m]ost
children will be born out of wedlock by 2016.”18 For the first time since the U.K. Census was
founded in 1801, married couples in 2012 were a minority.19
The rate of marriages (per 1,000 population) in the United States rose steadily from 1900
until 1930, fell during the Great Depression, rose again during the 1940s and 1950s, fell for a
decade, then stabilized between 10.0 and 10.6 for sixteen years, before beginning a mostly
downward trajectory in 1986 that has continued for three decades until the present (last reported
in 2012, at 6.8 percent).20 While it seems to be popular to assert that marriage has become
obsolete, still, “over 90 percent of American women will marry by age 45 . . . .”21
Increased cohabitation may explain some of the recent decline in marriage rates. The rate of
divorce was less than one divorce per one thousand population in 1900 and 1910, and rose pretty
steadily until the early 1980s peaking at 5.3 in 1981; but since then the divorce rate has dropped
steadily and most recently the divorce rate in America was reported to be 3.4 divorces per 1,000
population (in 2012).22
Interestingly,
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while marriage rates have been declining, people's aspirations to marry have not
fallen as fast. Even as 39 percent of Americans in 2010 told researchers at Pew
that "marriage is an institution that is becoming obsolete," 61 percent of
unmarried people said they hoped to get married someday. And even among
unmarried adults who said they thought marriage was obsolete, nearly half still
planned on marriage for themselves.
As the sociologist Andrew Cherlin described this aspirational view,
marriage is now the "capstone," not the cornerstone, of people's lives. "Marriage
has become a status symbol-a highly regarded marker of a successful personal
life," Cherlin wrote in the New York Times. It's no wonder, then, that college
graduates are the only ones who feel successful enough to marry, and who are
also more likely to find partners of equal status with whom to tie the knot. 23
Thus, while the percentage of white American women college graduates who marry has
remained steady for the past three decades, the marriage percentage has fallen steadily for
women with only high school (or less) education, and women with less than four years of
college.24 “As the returns to education rise, children handicapped by access to just one parent’s
time, attention, and income are at a serious disadvantage. By getting married and staying
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married, educated parents are compounding the ever-widening gaps in both achievement and
opportunity between the haves and have-nots.”25
Other changes are influencing marriage and family life also. For example, today only four
American states have majority-minority populations (more than half of the population of the
state is non-White “minorities”). By 2040 there will be fifteen majority-minority states, and by
2060 it is estimated that 22 of the 50 states will be majority-minority.26 In 1980, 80% of the U.S.
population was white; today it is only 63%, and by 2060 it is projected to be less than 44%.
“Hispanics were 6 percent in 1980, are 17% today, and should be 29 percent by 2060. Asions/
Others were just 2 percent in 1980, are 8 percent today, and should be 15 percent by 2060.
Blacks, however, should be stable at 12 percent to 13 percent . . . .”27 An additional ten American
states in 2060 are expected to be more than 40% minority.28 The Table below shows the dramatic
rise in the percentage of never-married American men and women for four decades.
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The percentage of never-married men has risen during the last forty years by over 700%, and the
percentage of married women has increased by nearly 600% in that same period.
According to the Pew Research Center (PRC), the percentages of Americans ages eighteen to
thirty-two years old who were married has steadily fallen from 1960, when 65% of the Silent
Generation were married, to 2013, when only 26% of Millennials of the same age were married.
As of 2015, fewer than half as many (only about 40% as many) young Americans ages eighteen
to thirty-two were married than young Americans of the same age in 1960—less than three
generations (or age cohorts) earlier.29 Marriage has become devalued in contemporary affluent
societies. For example, fewer than half of Americans surveyed by the Pew Research Center in
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2014 agreed that society is better off if marriages and children are given priority, while 50% of
those surveyed responded that society is “just as well off if people have other priorities.”30
Of course, no discussion of changes in marriage in the USA would be complete without
mention of the legalization of same-sex marriage. On June 26, 2015, by a vote of 5 to 4, the U.S.
Supreme Court ruled in Obergefell v. Hodges31 that all states must legalize same-sex marriage.
That ruling settled the legal question (absent a constitutional amendment or later Court ruling
reversing Obergefell), but not the broader questions of social acceptance and legitimacy.
Prior to the Obergefell ruling last year, voters in nearly two thirds (thirty-one) of the states
had approved amendments to state constitutions explicitly prohibiting same-sex marriage.32 Of
course, all of those amendments were effectively nullified by the Supreme Court decision.
The legalization of same-sex marriage in the United States has put America on the ideological
extreme in the international community of nations. Currently only twenty-one sovereign nations
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viewed at Cornell University School of Law, Legal Information Institute, https://
www.law.cornell.edu/statutes.html
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out of 193 sovereign nations in the world (only 10.87%) -- allow same-sex marriage.33 In
contrast, more than twice as many nations—at least forty-seven nations—have adopted
constitutional language that bars same-sex marriage.34 Pressure from many international bodies
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and influential nations on other nations to legalize same-sex marriage persists.
The impact upon children of being raised by same-sex parents remains largely
unexplored. The most recent annual report by the Federal Interagency Forum on Child and

33

Here, in chronological order of the date the law took effect, is a list of the countries that legally
recognize same-sex marriage as of this writing: Netherlands (2001), Belgium (2003), Canada
(2005), Spain (2005), South Africa (2006), Norway (2009), Sweden (2009), Portugal (2010),
Iceland (2010), Argentina (2010), Denmark (2012) (including Greenland, which has its own
marriage laws, 2015), Uruguay (2013), New Zealand (2013), France (2013), Brazil (2013),
United Kingdom (England, Wales, and Scotland, but not Northern Ireland) (2014); Luxembourg
(2015); Ireland (2015); and the United States (2015). If Scotland and Greenland are counted as
separate jurisdictions—as they should be (though not sovereign, they have their own marriage
laws)—the current total is twenty-one nations. The total population of these nations that allow
same-sex marriage is less than 900 million, which amounts to just 11.9% of the population of the
world. Same-sex marriage is legal in some sub-jurisdictions in Mexico (Mexico City and some
Mexican states). PRC, Gay Marriage Around the World, June 26, 2015, http://
www.pewforum.org/2015/06/26/gay-marriage-around-the-world-2013. Bills to allow same-sex
marriage have been passed in Slovenia and Finland; the Finnish bill is slated to become law in
2017, but a voter referendum in Dec. 2015 overturned the Slovenian legislation. Israel recognizes
same-sex marriages legally performed in other jurisdictions, but does not allow same-sex
marriages to be celebrated in Israel.
34

Constitutions of Armenia (art. 32), Azerbaijan (art. 34), Belarus (art. 32), Bolivia (art. 63),
Brazil (art. 226), Bulgaria (art. 46), Burkina Faso (art. 23), Burundi (art. 29), Cambodia (art. 45),
China (art. 49), Columbia (art. 42), Croatia (art. 61, Dec. 2013), Cuba (art. 43), Democratic
Republic of Congo (art. 40), Ecuador (art. 38), Eritrea (art. 22), Ethiopia (art. 34), Gambia (art.
27), Honduras (art. 112), Hungary (art. M), Japan (art. 24), Latvia (art. 110), Lithuania (art. 31),
Malawi (art. 22), Moldova (art. 48), Mongolia (art. 16), Montenegro (art. 71), Namibia (art. 14),
Nicaragua (art. 72), Panama (art. 58), Paraguay (arts. 49, 51, 52), Peru (art. 5), Poland (art. 18),
Romania (art. 44), Rwanda (art. 26), Serbia (art. 62), Seychelles (art. 32), Somalia (art. 2.7);
Sudan (art. 15), Suriname (art. 35), Swaziland (art. 27), Tajikistan (art. 33), Turkmenistan (art.
25), Uganda (art. 31), Ukraine (art. 51), Venezuela (art. 77), Vietnam (art. 64). Cf. Lynn D.
Wardle, Marriage, “Magic Bullets” and Medical Decision-Making: Contemporary Reflections
on Themes in the Scholarship of Professor Marygold S. Melli, 29 WISC. J.L., GENDER & SOC. 87,
123, appendix section D (2014) (listing 46 nations then).
12

Family Statistics (Forum), a collection of 22 Federal government agencies involved in research
and activities related to children and families, provides a basis for concern. The percentage of
children ages 0-17 being raised by two married parents has dropped from nearly 80% in 1980 to
just over 60% in 2014.35 In 2014, 24 percent of children lived with only their mothers, 4 percent
lived with only their fathers, and 4 percent lived with neither of their parents. The majority of
children who live with neither of their parents are living with grandparents or other relatives.36
“In 2014, there were about 74 million [American] children ages 0–17. Sixty-nine percent of them
lived with two parents (64 percent with two married parents and 4 percent with two biological or
adoptive cohabiting parents), 24 percent lived with only their mothers, 4 percent lived with only
their fathers, and 4 percent lived with no parent.”37 “Out of all [American] children ages 0–17,
5.7 million (8 percent) lived with a parent or parents who were cohabiting.”38 Older children
were less likely to live with two parents than were younger children. 39
Despite recent declines in birth rates generally,
the overall increases in births to unmarried women over the last several decades
have affected family structure and the economic security of children. Children of
unmarried mothers are at higher risk of adverse birth outcomes, such as low
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The Federal Interagency Forum on Child and Family Statistics (herein “Forum”), America's
Children: Key National Indicators of Well-Being, 2015, at http://www.childstats.gov/
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birthweight and infant mortality, than are children of married mothers. They are
also more likely to live in poverty than are children of married mothers.40
Another report emphasized that: “Children in single-parent families comprise 27% of all
American children, yet they account for 62% of all poor children.”41 Similarly,
[b]etween 1980 and 1994, the birth rate for unmarried women ages 15–44
increased from 29 per 1,000 to 46 per 1,000. Between 1995 and 2002, the rate
varied little, ranging from 43 per 1,000 to 44 per 1,000. From 2002 to 2008, the
rate increased from 44 per 1,000 to 52 per 1,000. However, in 2009 the birth rate
for unmarried women ages 15–44 began to decline [again] . . . .”42
“Unmarried birth rates for all age groups generally increased between 1980 and
the mid-1990s but have shown varying patterns for different groups since then.”43 The
percentage of children born to unmarried women increased between 1980 and 2013 in all
age cohorts. Births out of marriage more than tripled for women in their twenties, “rising
from 19 to 65 percent for ages 20–24 and from 9 to 36 percent for ages 25–29. The
proportion of births to unmarried women in their thirties more than doubled, from 8 to 22
percent.” 44

In fact, “[f]orty-six percent of first births were to unmarried women in

2013.” Overall the percentage of births out of wedlock more than doubled during that
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U.S. CONFERENCE OF CATHOLIC BISHOPS, WHY CHILDREN NEED MARRIED PARENTS, at http://
www.usccb.org/issues-and-action/marriage-and-family/children/children.cfm (seen 1 March
2016) (hereinafter “Why Children Need”).
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thirty-three year period – essentially in a single generation. Of course, “[c]hildren are at
greater risk for adverse consequences when born to a single mother because the social,
emotional, and financial resources available to the family may be limited.”45
Children of all ages are at greater risk of harm and have lower prospects of educational
achievement when they are not raised by married parents.

For example, three economists

(Professors Allen, Pakaluk and Price) found significant difference in educational progress of
children raised by parents in same-sex relationships and children raised by married moms and
dads.46 Their article, published online in Demography in late 2012, examined a claim published
two years earlier by Professor Michael J. Rosenfeld that school progress by children raised by
same-sex couples was statistically indistinguishable from the progress made by children raised
by heterosexual married couples.47 Using the same data as Dr. Rosenfeld, but using alternative
(arguably less biased) comparison groups or sample restrictions Allen, Pakaluk and Price found
that children raised by same-sex parents were twenty-six to thirty-five percent more likely to not
make the same normal school progress as children raised by married heterosexual parents.48
They concluded: “With respect to normal school progress, children residing in same-sex
households can be distinguished statistically from those in traditional married homes and in

45

Id.
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Douglas W. Allen, Catherine Pakaluk, & Joseph Price, Nontraditional Families and Childhood
Progress Through School: A Comment on Rosenfeld, 50 DEMOGRAPHY 955, 960-61 (2012).
47

Michael J. Rosenfeld, Nontraditional Families and Childhood Progress Through School, 47
DEMOGRAPHY 755, 770 (2010) (In terms of normal progress through primary school, “children
of same-sex couples cannot be distinguished with statistical certainty from children of
heterosexual married couples.”). Id. at 772 (“[C]hildren raised by same-sex couples have no
fundamental deficits in making normal progress through school.”).
48 Allen,

Pakaluk & Price, supra note 195, at 959-60.
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heterosexual cohabiting households.”49 Clearly, gender-integrative marriage benefits children’s
educational attainment.
These and similar trends regarding the diminished value of marriage are spreading in
many other nations as well. “All around the world today, pre-existing family patterns are being
upended . . . .”50 “According to Eurostat, the European Union's statistical agency, the probability
of marriage before age 50 has been plummeting for European women and men, while the chance
of divorce for those who do marry has been soaring.”51 Nicholas Eberstadt has noted that
The proportion of childless 40-something women is one in five for Sweden
and Switzerland, and one in four for Italy. In Berlin and in the German city-state
of Hamburg, it's nearly one in three, and rising swiftly. Europe's most rapidly
growing family type is the one-person household: the home not only child-free,
but partner- and relative-free as well. In Western Europe, nearly one home in three
(32%) is already a one-person unit, while in autonomy-prizing Denmark the
number exceeds 45%. 52
Likewise, not long ago it was reported that “[t]here are around 61,000 children in care in
England alone . . . .”53 “The number of UK children living in ‘severe poverty’ rose in the four
years before the recession, research from a children’s charity suggests. Save the Children says

49

Id. at 960.

50

Nicholas Eberstadt, The Global Flight From the Family, Wall St. J., 21 Feb. 2015, at A11.
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Id.
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Id.
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Jewell, supra note __.
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the number of children in homes in this category rose 260,000 to 1.7m from 2004 to 2008.”54 In
2010, it was noted that:“Child poverty within working households is rising and now accounts for
58% of all UK cases, a report has found. A Joseph Rowntree Foundation report says there are 2.1
million impoverished youngsters in homes where parents are in work.”55
It also is reported that over half (52.4%) of all babies born in Wales are born outside of
marriage, and nearly half of all Scottish babies (47.1%) are born out of wedlock. 56 That puts
Welsh and Scottish children at significant disadvantage from the day of their birth.
The same trend of escape from family life is evident in Japan. “[A]bout one-sixth of
Japanese women in their mid-40s are still single, and about 30% of all women that age are
childless. Twenty years hence, [it is projected that] 38% of all Japanese women in their mid-40s
would be childless, and an even higher share -- just over 50% -- would never have
grandchildren.” 57 Likewise, the flight from marriage is appearing in some Muslim nations. 58
Some look to government to replace the family in many spheres. However, “as the past
century of social policy has demonstrated, government is a highly imperfect substitute for family
-- and a very expensive one.” 59 “[E]ven in Sweden, children from single-parent families are less
54

Severe Child Poverty – UK, posted 29 January 2010, at University of Wisconsin-Madison,
IRP Poverty Dispatch, at http://www.irp.wisc.edu/dispatch/tag/united-kingdom/page/2/ (seen 12
April 2016).
55

Id. at Working Households and Child Poverty – UK, posted on 9 December 2010 (seen 12
April 2016).
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Marriage Best Environment to Raise Children, says Church, Christian Today, 8 January 2007,
at http://www.christiantoday.com/article/marriage.best.environment.to.raise.children.says.church/
9006.htm (seen 11 April 2016).
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Id.
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Id.
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likely to thrive than are children from two-parent families.”60 Rates of suicide and drug
addiction for children raised in one-parent families in Sweden are about two or three times
higher than for children raised by both parents together.61 Other risks are also increased.
A recent report from Child Trends found that the odds that children in Sweden
were held back in school were 78 percent higher for children from single-parent
families, compared to their peers from two-parent families . . . . Another study of
the entire population of Swedish children found that Swedish children from
single-parent families were about twice as likely to have psychological problems,
attempt suicide, or struggle with substance abuse, compared to their peers from
two-parent families, even after controlling for socioeconomic differences and
parents’ history of psychological problems (see figure below). Finally, even in
Sweden, marriage is the best ticket to the kind of stable, two-parent family that
optimizes children’s odds of thriving. In fact, children born to married parents are
44 percent less likely to see their parents break up than are children born to
cohabiting parents in this Scandinavian country. 62
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Clearly families, family structures, and family forms are changing in many nations. Equally
clearly, not all of those changes are improvements; not all of those changes benefit children. The
family relationship form that provides the best opportunities for children -- the ideal, and the
gold standard -- is marriage.
III. The Risk that Cohabitation Poses to Marriage
The substitution of nonmarital cohabitation for marriage by young American adults in recent
years has impacted the marriage and divorce data.63 For example, “[a]mong women, 68% of
unions formed in 1997–2001 began as a cohabitation rather than as a marriage”64 Data from the
63
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National Survey of Family Growth conducted in 2002 and reported in 2010 revealed that about
78% of marriages lasted 5 years or more, compared with less than 30% of cohabitations, but
about half of cohabitations transitioned into marriages within three years.65 Cohabitation seems
to be influenced by prior family experience: “For example, the proportion of women who had
married but did not cohabit before their first marriage was higher for women who lived with both
parents at age 14 (26%) than for other women (12%) . . . .”66 A CDC report in 2012 noted that
the percentage of women aged 15-44 who married for the first time dropped eight percentage
points (8%) between 1982 and 2010, while the percentage of women currently cohabiting rose
by eight percentage points (8%).67
In the USA, “[p]eople are marrying for the first time at older ages, and many adults cohabit
with a partner before ever marrying. Current estimates of divorce indicate that about half of first
marriages end in divorce.”68 “Cohabitation has increasingly become the first coresidential union
formed among young adults in the United States (8). Among women, 68% of unions formed in
1997–2001 began as a cohabitation rather than as a marriage”69
Thus, cohabitation has become “the new normal” in the USA70 “Cohabitation has increased
by nearly 900 percent over the last 50 years. More and more, couples are testing the waters
65

Goodwin, et al, supra note __, at 1.
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2013, at http://www.nbcnews.com/health/health-news/new-normal-cohabitation-rise-study-findsf1C9208429 (seen 5 April 2016) quoting Pamela J. Smock, director and research professor at
the Population Studies Center at the University of Michigan-Ann Arbor.
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before diving into marriage. Census data from 2012 shows that 7.8 million couples are living
together without walking down the aisle, compared to 2.9 million in 1996.”71 For nearly half of
those couples cohabitation is a preliminary step towards marriage, but for the other half, it is a
step towards relational instability and perhaps a pattern of serial temporary relationships. One
commentator noted that: “Cohabitation has become so common that it’s almost odd not to test
drive a partner before marriage.”72 Sadly that comment, and the attitude of many young adults
who cohabit, reflects the distorted view that marriage is something you find, rather than
something you work together to create and to improve over a lifetime.
The relationship outcomes vary significantly. Cohabitation poses several significant risks for
the health and success of the parties’ subsequent marriages. Approximately two-thirds of first
marriages lasted ten (10) years or more, whereas only about a quarter of men’s and one-third of
women’s first cohabitations were estimated to last three (3) years without either disrupting (about
half) or transitioning to marriage (about half). 73 Data from the National Survey of Family
Growth (CDC) based on face-to-face interviews with nearly 11,000 women in 1995 showed that
“[c]ohabitation before the first marriage was associated with a greater chance of divorce . . . .”74
Since the 1970’s, study after study found that living together before marriage
could undercut a couple’s future happiness and ultimately lead to divorce. On
71
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average, researchers concluded that couples who lived together before they tied
the knot saw a 33 percent higher rate of divorce than those who waited to live
together until after they were married.
. . . Meg Jay, a clinical psychologist, outlined the “cohabitation effect” in a
widely-circulated New York Times op-ed in 2012.
“Couples who cohabit before marriage (and especially before an engagement
or an otherwise clear commitment) tend to be less satisfied with their marriages—
and more likely to divorce—than couples who do not,” she wrote. 75
As a CDC report noted: “It has been well documented that women and men who cohabit
with their future spouse before first marriage are more likely to divorce than those who
do not cohabit with their spouse before first marriage.”76 However, as cohabitation has
become more common, the risks it poses may be subsiding. 77
One of the principle risks of cohabitation is that couples who cohabit just “slide”
from cohabitation into marriage without careful consideration, analysis, or determination.
University of Virginia Sociologist Bradford Wilcox explained the risk: “Cohabitation
fosters enough intimacy to facilitate childbearing but not enough commitment to make
people deliberate about their choices to become parents,” [he] says. 78
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Women who never cohabited with their first husband before marriage had about a
25% greater probability of the marriage lasting 20 years than women who had
cohabited.79
Growing up outside an intact marriage increases the chance that children
themselves will divorce or become unwed parents. . . . Children of divorce
experience lasting tension as a result of the increasing differences in their parents'
values and ideas. At a young age they must make mature decisions regarding their
beliefs and values. Children of so called "good divorces" fared worse emotionally
than children who grew up in an unhappy but "low-conflict'"marriage.80
Likewise, “a child living with a single mother is 14 times more likely to suffer serious physical
abuse than is a child living with married biological parents. A child whose mother cohabits with
a man other than the child's father is 33 times more likely to suffer serious physical child
abuse.”81
Higher education appears to correlate with less cohabitation and with more stable,
enduring marriages. Women with a bachelor’s degree or higher were less likely to be
currently cohabiting and were more likely to be currently married for the first time
compared with women with less education. Women with a bachelor’s degree also had a
higher probability of their first marriage lasting 20 years compared with women who had
some college or women with a high school diploma.82
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Yet, ironically, premarital cohabitation has been increasing in America. That
portends more unstable, difficult marriages and less-educated adults in the future.
The advantages of marriage for children, adults and society are profound. For
example:
Children raised in intact married families are more likely to attend college, are
physically and emotionally healthier, are less likely to be physically or sexually
abused, less likely to use drugs or alcohol and to commit delinquent behaviors,
have a decreased risk of divorcing when they get married, are less likely to
become pregnant/impregnate someone as a teenager, and are less likely to be
raised in poverty.83
Children receive gender specific support from having a mother and a father. Research shows
that particular gender roles of mothers (e.g., to nurture) and fathers (e.g., to discipline), as
well as complex biologically rooted interactions, are important for the development of boys
and girls.84
A recent study of robust predictors of chronic debt identified five measure that
distinguish non-debtor adults from “intermittent and chronic debtors.”85 Two of them reveal the
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impact of divorce and family form: “living with mother and father at age 14” and “marital status
in 2008” (seven years earlier). 86 Thus, “[g]rowing up in a two-parent home and marrying are
both good for the avoidance of chronic debt.”87
Marriage is not only best for children, but it is best for parents. “[I]t is easier to
parent with a partner: Two parents can invest more time in their children, they can
support one another when the going gets tough, and they can encourage and monitor one
another in ways that foster higher-quality parenting. And married partners in the United
States are much more likely to stick together, compared to their cohabiting peers, when it
comes to sharing the joys and challenges of parenting.”88

IV. Children’s Hunger (and Need) to Live With Their Married Mothers and Fathers
Children need the parental influence of a present, responsible residential mother and
father. That is best; that is the ideal. The reason is because children need and benefit from the
influence of both mother and father; children need and benefit from both “mothering” and
“fathering.” Substitute parenting by a man or a nanny or a baby-sitter is not the same as
“mothering,” and substitute parenting by a woman or uncle or teacher or neighbor or scout leader
is not the same as “fathering.”
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A poignant illustrative example of the need for both parents (and children’s hunger for
both parents) comes from an opinion commentary published in 2013 in the New York Times by a
gay adoptive parent. He wrote:

SOMETIMES when my daughter, who is 7, is nicely cuddled up in her bed
and I snuggle her, she calls me Mommy. I am a stay-at-home dad. My male
partner and I adopted both of our children at birth in open domestic adoptions. We
could fill our home with nannies, sisters, grandmothers, female friends, but no
mothers.
My daughter says “Mommy” in a funny way, in a high-pitched voice.
Although I refer the honors immediately to her birth mom, I am flattered. But
saddened as well, because she expresses herself in a voice that is not her own. It is
her stuffed-animal voice. She expresses not only love; she also expresses
alienation. She can role-play the mother-daughter relationship, but she cannot use
her real voice, nor have the real thing.89

Children need “the real thing” of parenting by both parents, and the relationship
institution that best provides “the real thing” of both a mother and a father for children is
marriage. “[W]e know that ‘levels of parental involvement, supervision, monitoring, and
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closeness are higher, on average, in two-biological-married parent families than in singleparent families.’”90 Moreover, other research confirms that
[d]ivorce often appears to have a detrimental effect on the quality of children’s
relationships with the custodial parent (usually the mother). A longitudinal study
found that recently divorced custodial mothers exhibited many of the same
problematic behaviors characteristic of parents in high-conflict families, that is
more harsh discipline, less supervision, and less affection.
....
[The] Survey of Families and Households [indicates that] divorced and remarried
mothers reported fewer enjoyable times with their children, had more
disagreements with them, and were more likely to yell at or spank their children.
With respect to fathers, research has shown that the amount of contact between
non-custodial fathers and children tends to decline over time after divorce. 91
Divorce is associated with deterioration of intimate relationships in young adults,92 lower
social adjustment of the children impacted, 93 lower education and occupational success,94
“low self-esteem, behavior problems, and psychological distress.” 95 While divorce can
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in some cases be protective of and beneficial for children in high-conflict marriages, it
can be devastating for children in low-conflict marriages – which constitute the bulk of
marriages that are ended by divorce in America today. 96
Children also benefit from the advantages that marriage confers upon their
parents. For example, a recent study found that marriage delivers substantive
psychological benefits even to adults who enter marriage in a state of depression. 97
Earlier research demonstrated that, currently married people report higher levels of
psychological well-being on average (measured by lower rates of depression, substance
abuse, and alcoholism) than never-married, divorced, widowed, or separated
individuals.98 Also, previous longitudinal studies establishing that “transitions into
marriage are associated with declines in depression among women and declines in
alcohol use and abuse among men.”99 Nonetheless, The Ohio State University
sociologists also confirmed that “those who experience the transition into marriage report
better psychological well-being than their continually unmarried counterparts.” 100 But,
to their surprise, “they discover[ed] that . . . “the previously depressed benefit more from
marriage than the nondepressed even though their marital quality is slightly worse.” 101
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The positive mental health advantages of marriage for adults also benefit their
children, directly and indirectly. Indirectly children benefit because less depressed parents
are better parents. Directly children benefit because the factors that provide positive
mental health benefits for adults also provide positive mental health benefits directly to
their children. For example, a headline in a British newspaper recently suggested one
way in which children benefit in emotional health and well-being from marital families.
The newspaper headline read: “Bring back family dinners to fight childhood depression,
says Rantzen.”102 The founder of ChildLine, a child protection and advocacy
organization in the UK, Esther Rantzen, advised parents: “If we were less busy and more
available to children and restored the family tea table as a place where we all meet at the
end of the day and talk together, then children would be aware someone cares about
them.” She added that “research … has shown that ‘if a family eats together the family
feels much happier and more united.’”103
Similarly, recent research emphasizes that “family structure stands out as one of
the ‘family/environmental determinants’ of children’s health-related quality of life. One
study of data reported by parents of 10,651 children in the Netherlands between
2001-2009 concluded that: “Compared to children in single-parent families, children
living with two parents came in with a significantly higher overall score for health-related
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quality of life (p = 0.04).” 104 The disparate outcomes for the different family structures
was underscored in the Psychosocial Summary Scale (PsS) of the report which noted that
“living in single-parent families was a significant contributor to PsS score variance: a
lower mean score was observed for children living in a single-parent family [p <
0.01].”105 The evidence of the impact of different family structures upon child well-being
is very relevant to contemporary concerns for child welfare.
The prestigious American Law Institute is engaged in preparing a new addition to
its famous Restatement of the Law series. The new project is to produce a “Restatement
of the Law, Children and the Law.”106 It justifies the project as being valuable to promote
the well-being of children.”107 In addition, among other goals such as protecting parents’
rights, and strengthening parent-child bonds, the drafters mention that state regulation of
parent-child relations “strengthen[s] families because they are the building blocks of
society.” 108 Thus, at the highest level of academic scrutiny, strengthening families -- the
core purpose and function of marriage – has been recognized as critical to the well-being
of children and to the future and the well-being of society.
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Children also clearly benefit economically from marriage. Two scholars writing
for the Heritage Institute put it well when they concluded that: “[the] collapse of marriage
is the principal cause of child poverty and welfare dependence.” Indeed, “the poverty
rate among single-parent families is about five times higher than the poverty rate among
married-couple families.” 109
Thus, marriage has been a key element in the strategy to reduce poverty and
welfare dependence in America. “The designers of welfare reform were concerned that
prolonged welfare dependence had negative effects on the development of children. Their
goal was to disrupt inter-generational dependence by moving families with children off
the welfare rolls through increased work and marriage.”110

V. Conclusion: The Need to Revitalize Marriage for the Sake of Children
Two scholars writing for the Heritage Foundation summarized the main point this paper
attempts to establish when they wrote: “The current neglect of marriage is scandalous and
deeply injurious to the well-being of children.”111 They also identified the key to solving the
poverty problem when they declared: “The most effective way to reduce child poverty and
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increase child well-being is to increase the number of stable, healthy marriages.”112 Marriage is
the first and best measure of a society’s (and a family’s and an individual’s) commitment to the
welfare of children.
That conclusion was confirmed by University of Virginia sociologist W. Bradford Wilcox,
who wrote: “No other institution reliably connects two parents, and their money, talent, and time,
to their children in the way that marriage does. . . . So the challenge for our time is to find and
provide a way to increase the likelihood that every . . . child [may be] raised by his or her own
parents in a strong and stable marriage[.]”113
As this paper has noted,
marriage enables the enormous logistical, emotional, and economic benefits in
what’s now the high-stakes enterprise of middle-class and upper-middle-class
parenthood. A second income helps pay for the football uniform or for a babysitter
to shuttle Junior to his piano lesson if a parent is unavailable to do the driving. A
second parent means one more set of eyes on the homework and one more voice
to enforce discipline. And the returns to investing in children—such as by
ensuring them a college education—have certainly grown over the decades.114
There are many things that governments can do that might strengthen and enhance
marriages. For example, as noted earlier, educational achievement correlates with increased
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likelihood that first marriage will remain intact for twenty years.115 So promoting education,
especially among women, could produce great benefits for marriage stability and endurance.
Likewise, as noted above, reducing the incidence and rates of nonmarital cohabitation could
result in lower divorce rates.
Many individuals and institutions are committed to protecting children and helping
children to develop, thrive and flourish. Sometimes, however, as an old axiom puts it, “too many
cooks spoil the broth.” So, “[a] ‘collaborative . . . approach between the different service
providers who care for children and young people is’” is critical.116 The key is for all persons,
agencies and programs who are interested in fostering the welfare of children “to work
together.”117
It has been said that we live in a world that has been “flattened by self-interest.”118 The
diminution of respect for marriage is an especially troubling manifestation of that tragedy
because as marriage recedes, the welfare of children suffers and hope for the future dims.
So marriage may be the best hope for the future of children. That means marriage is the
best hope for the future of society. Thus, we need to revitalize and re-invigorate a culture of
marriage in our countries today.
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The overwhelming weight of social science research clearly confirms that children raised
by two married parents experience clear life advantages. That does not diminish the exemplary
efforts and remarkable successes of many single parents who sacrifice for and serve their
children with loving commitment. It does, however, encourage responsible lawmakers and
serious family law scholars to recognize and support loving, faithful and committed marriages as
the best gift that parents can give to their children, and the best hope our generation can provide
for the future of our societies.
Certainly marital discord and parental unhappiness negatively impacts children’s wellbeing, but so does the experience of going through a divorce. Children in very high conflict
homes may benefit by being removed from the conflict. In lower-conflict marriages, and perhaps
as many as two-thirds of divorces are of this type, the situation of the children can be made much
worse following a divorce. These children benefit if parents can stay together and work out their
problems rather than get a divorce.119
All marriages have some good days and some bad days, some ups and some downs. But
divorce always is painful and detrimental, especially to children of divorcing parents. Research
in American using a large national sample found that 86% of people who were unhappily married
in the late 1980s, and stayed with the marriage, were happier when interviewed five years later.
Indeed, 60% of the formerly unhappily married rated their marriages as either “very happy” or
“quite happy”.120 Certainly, some marriages are disastrous, and some persons (including some
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married adults and their children) are better off after divorce than during a toxic marriage. But
the common reflection on divorce is, as a divorced neighbor once told my wife: “If I had known
then what I know now, I never would have gotten divorced.” That reflection is a sober warning.
To ignore it is to neglect and consign to decades of sorrow struggling couples (and families) who
might, with some compassionate support, encouragement and training work through their
difficulties and develop the skills needed to create and maintain happy and successful marriages.
As Nelson Mandela said: “There can be no keener revelation of a society’s soul than the
way in which it treats its children.”121 It is clear that the safest, best environment we can provide
for children is a family founded on parental marriage. Thus, providing marital families for all
children is a goal worthy of the best efforts of legal scholarship and of the best law reform efforts
that the legal profession and society can offer.

*** END ***
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